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SUMMARY 

Nextel Communications, Inc. (“Nextel”) applauds the Commission’s initiation of this 

rulemaking proceeding to reevaluate and clarify the implementing rules for the Telephone 

Consumer Protection Act of 1991 (“TCPA”). Nextel supports clear rules under the TCPA 

because, if we have learned anything in the last decade since the law’s enactment, i t  is that in the 

absence of clear rules, lawyers rush in. Indeed, the TCPA, and the ambiguity surrounding its 

reach and scope, have spawned an entire class action litigation industry focused on reaching 

“deep pockets” rather than restraining bad actors or protecting consumers. The Commission’s 

work in this docket takes place in the midst ofthis litigation explosion, and the Commission 

should be mindful of this context as it pens the rules. 

In particular, the uncertainty surrounding certain aspects of the rules governing 

unsolicited facsimile advertisements has provided fertile ground for litigation, and the 

Commission should take immediate steps to clarify the applicable legal framework that will 

apply in pending and future lawsuits under the TCPA. Nextel asks the Commission to preserve 

the established business relationship rule, which makes clear that a fax advertisement to an 

existing customer is not unsolicited unless the customer advises the company that  he or she does 

not wish to receive such communications in the future. Moreover, the Commission should make 

clear that, in any enforcement proceeding or private action, the burden is on the plaintiff to show 

that a fax was unsolicited. Further, the Commission should clarify that the TCPA only applies to 

unsolicited advertisements sent to fax machines, and not to personal computers, fax servers or 

other devices that are excluded from the statutory definition of a receiving fax machine. These 

devices fall outside Congress’ definition of a “telephone facsimile machine” because they are 

incapable of either transcribing text and images from paper into an electronic signal, or 



transcribing information contained in an electronic signal onto paper. Because the recipient has 

the choice to open, read, save, or delete such a fax transmission from his or her computer without 

ever printing or reducing it to paper, these devices also do not impose on consumers the costs 

that justified the TCPA’s prohibition against unsolicited fax advertising under the First 

Amendment in the first place. Finally, notwithstanding the attempts of class action lawyers to 

extend Section 2 I7 of the Telecommunications Act of 1996 to the TCPA, the Commission 

should confirm that carriers are not strictly liable for the acts of independent contractors under 

the TCPA and that common law agency principles dictate whether a person is liable under the 

TCPA. 

Nextel, like many other businesses, uses a variety of marketing tools to attract new 

customers and to communicate with existing customers. Nextel’s ability to communicate 

information about its products and services is essential for long term company growth in the 

highly competitive telecommunications industry; and these communications are protected by the 

First Amendment. The Commission’s rules must preserve the ability of businesses to 

communicate freely with customers within an established business relationship. Thus, for 

example, general registration on a national or state-level do-not-call list should not vitiate the 

customer’s more specific established business relationship with a company. 

In regard to other marketing tools, Nextel urges the Cornmission to avoid unnecessary 

and costly burdens on legitimate marketing activities in today’s precarious economy. For 

example, the Commission should prohibit companies from deliberately falsifying or blocking 

transmissioiis of accurate caller ID information, but also should recognize that certain cost- 

effective telemarketing technologies lack the capability to transmit caller ID information that 



would be meaningful to consumers. Consequently, the Commission should not require the use of 

telecommunications equipment that supports the transmission of caller ID information. 

If the Commission establishes a national do-not-call system under the TCPA, i t  should 

ensure that this system does not simply add another cumbersome and confusing layer to the 

patchwork of existing and future do-not-call systems established by the states and the Federal 

Trade Commission (“FTC”). In addition to reconciling the FTC and state frameworks with the 

Commission‘s do-not call system -including preempting state requirements where necessary, 

as required by Congress -the Commission should ensue  the accuracy and efficiency of the 

system through such actions, for example, as a requirement for annual renewal of subscribers’ 

do-not-call registrations in order to take account of subscriber phone number changes. 

Commission adoption of a national do-not-call system may render unnecessary any 

detailed requirements for the maintenance of company-specific do-not-call systems. Regardless 

of whether the Commission adopts a national do-not-call system, however, i t  should not add 

burdensome new requirements to its company-specific do-not-call rules - such as the 

establishment of web sites or toll-free numbers for registering do-not-call requests or the 

provision of notification to consumers confirming such registration -which would do little or 

nothing to prevent continued abuses by unscrupulous telemarketers, but would inflict undue 

burdens and costs on responsible telemarketers. Furthermore, the Commission should adopt a 

safe-harbor provision for telemarketers who make good-faith efforts to comply with the do-not- 

call system and other TCPA rules. 

Next, the Commission should consider the unique characteristics of mobile telephone 

service in  its reevaluation of the TCPA framework. The Commission should confirm that 

wireless telephone numbers are not “residential numbers” for purposes of enforcing its rules 



governing live telephone solicitation calls. The TCPA reflects unique Congressional concerns 

with protecting the privacy of telephone subscribers in their homes -concerns that are not 

implicated by the overwhelming majority of calls to wireless subscribers. In addition, the 

Commission should adopt rules to ensure that wireless customers are not subjected to and forced 

to pay for autodialed and prerecorded calls in a number portability regime. Specifically, the 

Commission should adopt a program that would enable telemarketers to access the information 

necessary to purge numbers used by wireless customers from their calling databases, regardless 

of whether those numbers are in NXX codes assigned to wireless providers. The costs of such a 

program should be borne by telemarketers who are the cost-causers and beneficiaries of such 

marketing activities, as opposed to wireless carriers or their customers. 

iv - 
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Nextel Communications, Inc. (“Nextel”), by its attorneys, hereby submits these 

comments in response to the Federal Communications Commission’s (“FCC’s”) Notice of 

Proposed Rulemaking seeking comment on whether the FCC should revise its rules that 

implement the Telephone Consumer Protection Act of 1991 (“TCPA”).’ Nextel applauds the 

Commission’s efforts to reevaluate the TCPA implementing rules to provide clarity and 

consistency in light of the intervening changes in technology and business arrangements and the 

recent regulatory activities of other federal and state authorities. Nextel urges the Commission to 

ensure that legitimate telemarketing activities are protected from unnecessary and costly new 

requirements, which would impose economic hardships, even on financially healthy companies 

like Nextel. The Commission should craft these rules with the goal to prevent undue burdens on 

legitimate marketing efforts and commercial freedoms of speech. 

In the Matter of Rules and Regulations Implementing the Telephone Consumer Protection Act 
of 1991, Nolice oJProposed Rulemuking, FCC 02-250, CG Dkt. No. 02-278, CC Dkt. No. 92-90 
(rel. Sept. 18, 2002) (“Nolice” or “NPRM”); Pub. L. No. 102-243, 105 Stat. 2394 (1991), 
codijiedut 47 U.S.C. 4 227. 
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BACKGROUND 

Nextel operates a nationwide digital mobile network that provides more than 10 million 

customers with an array of fully-integrated, all-digital wireless communications services, 

including digital mobile telephone service, two-way radio service, and mobile messaging. 

Nextel also ofrers its customers a bundle of wireless Internet access and related Web services 

including advanced Java-enabled business applications. Using Nextel’s Internet-enabled 

handsets, its customers can search the Internet, access wireless websites, send and receive email, 

and access office email accounts, events and calendar lists. 

Nextcl’s responsible use of telemarketing has played an important role in the growth of 

the company and in Nextel’s efforts to maintain its relationships with customers. Nextel 

representatives call customers to notify them when their subscriber agreements are about to 

expire, alert them to the availability of new services and upgrade options, and inquire about and 

resolve any technical or other problems they may be experiencing with their service. 

Unnecessary restrictions on these activities could severely impair the quality, pricing and variety 

of services available to Nextel’s current and prospective customers. 

Nextel has complied diligently with the Commission’s company-specific do-not-call 

requirements. Although only a small fraction of the outbound telemarketing calls made by or on 

behalf of Nextel result in do-not-call requests. Nextel’s do-not-call database currently contains 

approximately 440,000 records, and Nextel has incurred considerable expense to ensure that 

these requests are honored. 

Telemarketing promises 10 play an important role jn Nextel’s future, as it has the 

potential to become one of the company’s most cost-effective means of expanding its service to 

new subscrjbers. Indeed, telemarketing offers prospecthe wireless customers certain advantages 
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that cannot be duplicated efficiently through other marketing channels or media. Most 

importantly, telemarketing allows sales representatives to tailor Nextel’s diverse service and 

equipment offerings to the needs of individual customers, answer customers’ questions before 

they commit to a purchase, and resolve all the details of a transaction with a single call. 

DISCUSSION 

r. A National “Do-Not-Call’’ Database Should Only Be Adopted With Certain 
Conditions. 

The Cornmission seeks comment on whether it should establish a national “do-not-call’’ 

database that would contain the telephone numbers of residential subscribers who object to 

receiving “telephone solicitations,” as defined by the TCPA.2 In considering any such database, 

the Commission must ensure that it does not simply add another cumbersome, confusing and 

costly layer to the multiple existing and future do-not-call systems from the states and the 

Federal Trade Commission (“FTC”). A n y  national do-not-call system the Commission adopts 

must avoid imposing undue burdens on legitimate marketing efforts and commercial freedoms of 

speech by ( I )  eliminating the burdens on consumers and telemarketers that result from disparate 

federal and state do-not-call systems, particularly state do-not-call laws which are preempted 

with respect to interstate calling; (2) keeping the national database current by requiring annual 

renewal of subscribers’ do-not-call registrations; (3) abolishing costly requirements for the 

maintenance of company-specific do-not call lists; and (4) providing a “safe harbor” for 

telemarketers that make diligent efforts to comply with the law. 

See 47 U.S.C. 4 227(a)(3); NPRMat 7 39-42. 2 
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A. 

Congress required that any federal do-not-call registry should supersede state do-not-call 

The Commission Must Preempt State Do-Not-Cali Laws. 

lists and related procedural requirements. Specifically, the House Report accompanying the 

TCPA states thal .‘the House Committee [] belicvcs that because state laws will be preempted, 

the Federal statute must be sufficiently comprehensive and detailed [to] ensure States’ interests 

are advanced and p r~ tec t ed . ”~  The TCPA’s Senate sponsor, Senator Hollings, likewise stated 

that “[pjursuant to the general preemptive effect of the Conimunications Act of 1934, [sltate 

regulation of interstate communications, including interstate communications initiated for 

telemarketing purposes, is ~ reempted . ”~  Congress’ determination that any federal do-not-call 

regime must govern interstate telephone solicitations exclusively is consistent with the general 

preemptive effect of the Communications Act of 1934 over state regulation of interstate wire 

communications.‘ 

In addition, both the language ofthe statute and the legislative history indicate that 

Congress also intended the national do-not-call database to be incorporated into any state do-not- 

call laws applicable to intrastate telephone solicitations. Specifically, Section 227(e)(2) states 

that “ i f ,  . . the Commission requires the establishment of a single national database oftelephone 

numbers of subscribers who object to receiving telephone solicitations, a [sltate or local authority 

may not, in i t s  regulation of telephone solicitations, require the use of any database, list, or listing 

House RepoTt, H.R. REP. NO. 102-3 17, at 20 (“‘House Report”). 

137 CONC. REC. SI8781 (Nov. 27, 1991). 

3 

4 

’ 47 U.S.C. 9 I 52(a). 
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system that does not include the part of such single national database that relates to such 

[sltate.”“ The House Report explained the intent of this section as follows: 

[I]f the FCC requires establishment of the [national do-not-call] 
database permitted in subsection c(3), State or local authorities’ 
regulation of telephone solicitations must be bused upon the 
requirements imposed by the FCC. State and local authorities may 
enforce compliance with the database, or functionally equivalent 
system, or a segment t h e r e ~ f . ~  

Accordingly, Congress intended to preserve the state’s authority to regulate intrastate telephone 

solicitations but only on the condition that the states incorporate into any do-not-call laws they 

might choose to adopt the segments of the national database applicable to intrastate calls within 

their respective territories 

Further, as a policy matter, the proliferation of different state and federal do-not-call 

requirements increases costs and confusioii for consumers and companies alike. Consumers 

have to learn about and comply with the registration requirements and costs for different do-not- 

call systems, and undoubtedly many consumers will be confused about the coverage of these 

various systcms. For companies struggling to develop marketing solutions in today’s 

challenging economy, the potential of fifty different sets of do-not-call requirements would 

negate any efficiencies gained from centralized operations. Consequently, for both legal and 

policy reasons, any Commission effort to establish a national do-not-call system should have as 

i t s  primary objective the elimination of concurrent obligations for consumers and companies to 

deal with a patchwork of different state and federal do-not-call rules. Both public policy and the 

‘ 47 U.S.C. 5 227(e)(2). 

House Repori, H.R. R E P .  NO. 102-3 17, at 25 (emphasis added). 7 
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statute’s express terms mandate preemption of state do-not-call systems if the Commission 

adopts a national do-not-call system. 

B. The Commission Should Require Annual Renewal of Do-Not-Call 
Registrations. 

Section 227(c)(3)(I) of the TCPA states that national do-not-call regulations shall 

“specify the frequency with which such database will be updated . . . .’” Given that telephone 

numbers change for at least sixteen to twenty percent of the population every year: almost all of 

the names and numbers listed i n  the proposed national do-not-call registry would roll over to 

new subscribers in  a five-year period. The Commission therefore should adopt a system that 

would purge names and numbers from any national do-not-call list if they have been on the list 

longer than twelve months from the date of a consumer’s initial registration, or from any 

subsequent renewal. Annual renewal of national do-not-call requests should not prove unduly 

burdensome for consumers in light of the automated registry systems that apparently are 

available. “ 

‘See47  U.S.C. 9: 227(c)(3)(1); NPRMat 743.  

See Comments of The Direct Marketing Association and The US .  Chamber of Commerce in 
FTC’s Telemarketing Sales Rule Rulemaking Proceeding (FTC File No. R41 IOOI) ,  at 12 (April 
2002), available ui http://www.ftc,gov/os/comments/dncpapercomments/O4/dma.pdf (last visited 
Nov. 12, 2002); Rules and Regulations Implementing the Telephone Consumer Protection Act of 
1991, Report and Order, 7 FCC Rcd 8752 l q  1 1 - 17 (1 992) (“TCPA Reporf and Order”) (citing 
Comments of AT&T in the FCC’s Telemarketing Rulemaking Proceeding, CC Dkt. No. 92-90 
( 1  092)). 

Post, March 19, 2002, available at http://www.washingtonpost.com/wp-dyn/articles/A47200- 
2002Marl8.html (last visited at Dec. 9, 2002) (“To collect names, the agency is not planning to 
rely, as most states have, on operators or the hternet. Consumers who want to sign up would 
have to call in  from the phone number they want listed on the do-not-call registry. The number 
would be automatically ‘captured’ in the database, and the consumer would have to verify it by 
entering the number again. ‘That‘s all we need,’ [J. Howard Beales 111, director of the FTC’s 
Bureau of Consumer Protection] said.”). 

(1 

See Caroline E. Mayer, FTC Anti-Telemarketer Lis( Would Face Keavy Demand, Washington 10 
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The Commission also should bear in mind the potential for abuse of the national registry 

system, and adopt reasonable authentication procedures to ensure that only line subscribers of 

record will be able to place their numbers on the proposed national do-not-call list. Finally, the 

Commission should allow telemarketers who obtain actual knowledge that a number included in 

the national registry has been reassigned to remove that number from their suppression lists. 

These safeguards are essential for the Commission to ensure that the national registry accurately 

reflects consumers’ preferences and does not unnecessarily burden legitimate commercial 

speech. 

C. The Commission Should Not Impose Burdensome Company-Specific “DO- 
Not-Call” Rules. 

The Commission’s adoption of a national do-not-call system may render unnecessary any 

detailed company-specific do-not-call requirements. Regardless of whether the Commission 

adopts a nalional system, however, i t  should not add unnecessary new requirements to its 

company-specific do-not-call rules, and thereby impose burdensome costs on companies coping 

with difficult economic conditions.” The Commission raises the possibility of requiring 

telemarketers to provide a toll-free telephone number and/or to establish a web site that 

consumers could use to place their name and number on a company-specific do-not-call list. 

The Cornmission also asks whether companies should be required to “respond affirmatively to 

such requests or otherwise provide some means of confirmation so that consumers may verify 

that their requests have been processed.”” Nextel urges the Commission to refrain from 

adopting thcse additional requirements, because they would do little or nothing to prevent abuses 

I2  

NPRM at f 4. 

fd. 

I I  

12 

I ’  ~ d .  at 9 4 
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by unscrupulous telemarketers, but would unduly burden legitimate businesses that faithfully 

honor consumer do-not-call requests. 

Requiring telemarketers to establish a toll-free number or web site to register do-not-call 

requests is unnecessary in light of the relative ease with which consumers can assert their rights 

under the existing company-specific do-not-call rules. Under the current rules, a consumer who 

does not wish to be called by a particular telemarketer need only say so during the course of the 

telemarketing call. Nextel and the vast majority of other legitimate companies engaged in 

outbound telemarketing document all such requests at the time they are made and take 

appropriate steps lo ensure that they are honored. The Commission notes that some 

telemarketers may “hang up before consumers can assert their do-not-call rights” and fail to 

honor consumers’ do-not-call requests.I4 While this may be true in isolated cases, requiring a 

web site or toll free number to register do-not-call requests would do little, if anything, to prevent 

continued abuses by such telemarketers. Telemarketers who fail to accept or honor consumers’ 

do-not-call requests during a telemarketing call are no more likely to accept or honor such 

requests if they are made via the Internet or a toll-free telephone number. 

Rather than serving to prevent abuses by unscrupulous telemarketers, the addition of new 

requirements to the Commission’s company-specific do-not-call rules would serve only to 

increase the burdens and costs for legitimate telemarketers. For example, Nextel estimates that, 

apart from other implementation and administrative costs, i t  would incur annual recurring costs 

of approximately $100,000 to $200,000 to staff and administer a toll-free do-not-call request 

line. Thc speculative and negligible benefits from such a requirement cannot justify the 

Id. at 62669 14 
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additional costs on Nextel and on the vast majority of other responsible telemarketers that are 

following scrupulously the existing rules at the same time that they are striving to increase 

operational efficiency and reduce their marketing costs. 

A requirement for telemarketers to affirmatively contact consumers to confirm the 

removal of their names and numbers in response to do-not-call requests similarly would impose 

unnecessary costs on companies and, ultimately, consumers to whom they must pass these costs. 

Unscrupulous telemarketers who currently ignore do-not-call requests under threat of civil 

forfeiture penalties and statutory damages actions are equally likely to ignore any confirmation 

requirements that the Commission may adopt. Moreover, i t  is difficult to imagine how such a 

requirement would be administered without both inflicting unreasonable costs on legitimate 

telemarketers and intruding on the very privacy interests that the TCPA was designed to protect. 

For example, it would be cost-prohibitive for telemarketers to follow up every do-not-call 

request with a direct mail confirmation notice. It is also unrealistic to think that consumers who 

object to being called by a particular company would be willing to divulge their mailing address 

to that same company for purposes of receiving confirmation of a do-not-call request. Nor is it 

likely that such consumers would want to reveal their email addresses to telemarketers, and it 

goes without saying that they probably would not welcome a follow-up telephone call from the 

telemarketer for any reason, including confirmation of their do-not-call requests. 

Enforcement of the Commission’s existing rules, rather than the addition of new 

company-specific do-not-call requirements, is the best way to prevent abusive telemarketing 

tactics. The existing panoply of enforcement and remedial provisions, including the private right 
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of action available to c o n ~ u m e r s , ’ ~  the threat of forfeiture actions by the Commission,lb and the 

law enforcement authority of state attorneys general,” provide far better tools to promote 

compliance with the TCPA. 

D. The Commission Should Provide a “Safe Harbor” for Sellers and 
Telemarketers That Make a Good Faith Effort to Comply With TCPA Rules. 

Finally, to provide ceitainty in the marketplace and encourage compliance, the 

Commission should adopt a “safe harbor” provision for companies that affirmatively strive to 

comply with the TCPA rules. Among other rules, this safe harbor should shield telemarketers 

from liability if they have made a diligent, good faith effort to comply but inadvertently call a 

number that appears on the Commission’s do-not-call list. Specifically, the Commission should 

adopt “safe harbor” criteria that would shield marketers from liability for inadvertently calling a 

suppressed number if, within thirty days ofmaking the call in question, they had obtained and 

reconciled thejr lists against the names and/or numbers in the Commission’s national registry. 

The FTC, i n  proposing its own national do-not-call database, agreed with commenters that “strict 

liability is inappropriate where a company has made a good faith effort to comply with the 

[Telemarketing Sales] Rule’s requirements and has implemented reasonable procedures to do 

I s  See47 U.S.C. 5 227(~)(5). 

any person who has “willfully or repeatedly failed to comply with any of the provisions of [the 
Communications Act] or of any rules, regulation or order issued by the Commission under [the 
Act] , . . .”). 

” S e e  47 U.S.C. 4 227(f)(I). 

“’See 47 U.S.C. 4 503(b)(I) (giving the Commission the authority to assess a forfeiture against 
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so.”” The Commission should apply the same safe harbor rationale in implementing the TCPA 

rules, including any do-not-call scheme it may develop. 

11. The “Established Business Relationship” Rule, As Currently Applied by the 
Commission, Is an Integral Part of the TCPA. 

The Commission requested comment regarding the “established business relationship” 

rule under the TCPA and its relationship to the Commission’s rules for the protection of 

customer proprietary network information (“CPNI”) and any national do-not-call system the 

Commission may adopt. 

A. The Commission’s Current Formulation of the Established Business 
Relationship Rule Best Implements the Letter and Spirit of the TCPA. 

The term “telephone solicitation,” as defined by the TCPA, “does not include a call or 

message . . , to any person with whom the caller has an established business relationship.”” 

Congress’ goal was to strike a balance between “barring all calls to those subscribers who 

object[] to unsolicited calls” with the legislature’s “desire to not unduly interfere with ongoing 

business relationships.”20 To provide as much protection as possible to the former interest, while 

respecting the latter, Congress “adopted an exception to the general rule - that objecting 

subscribers should not he called - which enables businesses to continue established business 

relationships with customers . , , . This Congressional determination is consistent with the 

reality that a consumer’s decision to contact or do business with a company reflects hisher 

.,2 I 

l8 Telemarketing Sales Rule, Notice of Proposed Rulemaking, Federal Trade Commission, 
uvuiluhle ut: http://\vww.ftc.gov/os/2OO2/Ol/l6cfr31O.pdf (January 30, 2002) (to be codified at 
16 C.F.R. p t .  3 IO). 

See id. at $227(a)(3). I V  

”SeeHouseReport,H.R. REP.No. 102-317, at 13-16(1991). 

fd at 13 (1991) 21 
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decision to open a line of communication with that company, in contrast to other companies with 

which the consumer has not chosen to do business. Consequently, the individual relationship 

between a company and its customer must prevail over the customer’s registration on do-not-call 

lists that are not company-specific, but merely reflect the registrants’ general preference not to 

receive such solicitations from companies with which they have no existing relationship. 

The House Report emphasized the importance of the established business relationship 

rule as a means of allowing businesses to place calls that “build upon, follow up, or renew, 

within a reasonable period of timc,” customer relationships.** Congress recognized that 

“consumers who previously have expressed interest in products or services offered by a 

telemarketer are unlikely to be surprised by calls from such companies or to consider them 

intrusive.”23 The House Committee elaborated on this principle by stating that, pursuant to the 

established business relationship rule, 

magazines, cable television franchises, and newspapers all could 
call their current subscribers to continue their subscriptions . . . 
Similarly, credit card companies could call current cardholders, 
including holders of affiliated cards. Stockbrokers or lawyers 
could call current clients at home to discuss existing portfolios or 
ongoing legal cases. In the case of mutual funds, calls by the 
fund’s manager to existing shareholders would not be covered [by 
the TCPA]. In addition, if an investor had written to a mutual fund 
or responded to an ad requesting additional information, the fund’s 
manager could make follow-up calls, [without being] subject to 
[the TCPA’s] restrictions . . . [Moreover, a] magazine publisher 
would be able to call someone who has let their subscription 
lapse. 24 

22 n. 
House Report, H.R. REP. NO. 102-3 17, at 13. 

Id. at 14. 

23 

24 
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After conducting a lengthy rulemaking, the Commission in 1992 likewise “conclude[d], 

based upon the comments received and the legislative history, that a solicitation to someone with 

whom a prior business relationship exists does not adversely affect subscriber privacy 

intcrcsts.”” Accordingly, the Commission appropriately adopted the following definition of an 

“established business relationship”: 

The term established business relationship means a prior or 
existing relationship formed by a voluntary two-way 
communication between a person or entity and a residential 
subscriber with or without an exchange of consideration, on the 
basis o f  an inquiry, application, purchase or transaction by the 
residential subscriber regarding products or services offered by 
such person or entity, which relationship has not been previously 
terminated by either party.26 

This definition is sufficiently flexible to encompass the various types of customer 

communications that Congress intended to protect, and allows Nextel and other companies to 

renew customer relationships and build upon or expand existing relationships as they deliver new 

and enhanced products and services to the marketplace. 

The current formulation of the “established business relationship” rule fulfills Congress’ 

intent admirably. Nonetheless, the Commission has suggested that i t  may consider narrowing 

the definition of “established business relationship” so that a company that has an established 

relationship with a customer based on one type of product or service may not be allowed to call 

that customer to offer a different product or service if that customer’s name appears on the 

national do-not-call list.” Such a modification would be contrary to the express language of the 

statute, which broadly exempts ull calls to persons “with whom the caller has an established 

TCPA Report und Order at 7 34 25 

*” 47 C.F.R. 64. I200(f)(4). 

‘’ NPRM at 7 I 0. 
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business relationship,” not merely those calls that relate to the same products or services that 

formed the original basis of the relationship. 

Limiting the ability of Nextel and other wireless telecommunications providers to 

communicate with existing customers about new products and services would be inconsistent 

with the purposes underlying the TCPA and would frustrate other important Congressional and 

Commission policies and goals. Indeed, restrictions on telecommunications carriers’ 

communications with their existing customers could retard the growth of wireless Internet and 

advanced telecommunications services at a time when both Congress and the administration have 

placed a high priority on speeding their deployment.28 Nextel and other wireless providers are 

developing and deploying advanced wireless services that will offer customers unprecedented 

mobile data capabilities. Internet access and related functions form the key components of these 

suites of services. As the Commission has recognized, these advanced services form the frontier 

of the wireless industry and are expected to increase the growth of the industry significantly over 

See S. REP. NO. 104-230, at 50 (1995) (“deployment of advanced telecommunications 2x  

services” is one of the “primary objectives” of the Telecommunications Act of 1996); 
Telecommunications Act of 1996, $ 706, PUB. L. 104-104, Title VII, Feb. 8, 1996, 110 STAT. 
153, reproduced in the notes to 47 U.S.C. S; 157 (directing the FCC to conduct yearly review of 
deployment and make any regulatory changes necessary to ensure that high-speed Internet 
access, among other capabilities, is being deployed expeditiously); see also Remarks by 
Secretary of Commerce Donald L. Evans to the Precursor Group, February 6,2002, available al 
http://www.commerce.goviopalspeeches/Evans-Precursor-Group.htmI (last visited Nov. 12, 
2002) (“We‘re working on ways to help accelerate broadband deployment and usage . . . ” H A  
will work closely with the FCC to craft the right regulatory policies to facilitate broadband 
deployment and the creation of a competitive broadband marketplace , , . .” ); Remarks of 
Commerce Assistant Secretary Nancy Victory, January 23, 2002, available at 
http:~/www.ntia.doc.gov/ntiahome/speeches/2002/ outlook - 012302.htm (last visited 
Nov. 12, 2002) (“broadband issues are a top priority for President Bush and his administration”). 
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thc next several years.29 Extensive customer outreach efforts will be necessary to develop 

customer knowledge and acceptance of these new services, and telemarketing activities will play 

a vital role in the deployment efforts of Nextel and other wireless providers. 

When Congress adopted the established business relationship rule in the TCPA, it  

recognized that a business’s right to place calls that “build upon, follow up, or renew” an existing 

customer relationship must extend, in appropriate circumstances, to calls that offer new and 

different products and serviccs to existing customers. The House Committee explained, for 

example, that pursuant to the established business relationship rule, “[a] person who recently 

bought a piece o f  merchandise may receive a call from the retailer regarding special offers or 

information on related lines of merchandise, [and a] loan officer or financial consultant may call 

a telephone subscriber who had requested a loan or bought auto insurance a couple of months 

ago to pitch new loan offerings or other types of insurance.”” 

Nextel therefore urges the Commission to retain its broad and flexible definition ofthe 

term “established business relationship” so that the development of a national do-not-call 

database will not prevent consumers from receiving timely and valuable information about the 

availability of new products and services from companies that they know and trust. TO 

effectuate Congress’ purpose and allow the efficient deployment of new services and products, 

the Commission must adhere to its well-reasoned position that the established business 

relationship rule is company-specific, and not product or service-specific. The Commission must 

not modify the definition of the term “established business relationship” in a manner that would 

29 See, e.g., Implementation o f  Section 6002(b) of the Omnibus Budget Reconciliation Act of 
1993; Annual Report and Analysis of Competitive Market Conditions With Respect to 
Commercial Mobile Services, Sixfh Report, 16 FCC Rcd 13350 (2001). 

House Repori, H.R. REP. NO. 102-317, at 14-15. 30 
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prevent companies like Nextel from communicating with their customers about product 

upgrades, enhanced service offerings, and/or new technologies that would form a natural 

extension of an existing customer relationship. 

B. The Commission Should Interpret the Established Business Relationship 
Rule in a Manner Consistent With the Consent Requirements of the CPNI 
Rules. 

The Conimission has conducted extensive analysis under the CPNI regulatory framework 

regarding thc lcvel of customer consent that may properly be presumed from an existing business 

relationship. The Commission’s CPNI analysis confirms the importance of allowing carriers to 

build on their relationships with existing customers to further Congressional and Commission 

telecommunications policies, and the CPNI rules provide useful support for the implementation 

of the TCPA established business relationship rule. 

The Commission’s “lotal Service Approach” under the CPNI rules - including its 

definition ofthe total service package within which a carrier is permitted to market to its existing 

customers under these customers’ implied consent - should be preserved notwithstanding any 

steps the Commission might otherwise take to limit the scope of the established business 

relationship rule under the TCPA. The “Total Service Approach’ allows a carrier to use and 

disclose its customer’s CPNI to market products and services within the package of services to 

which the customer already subscribes, without requiring separate notice and explicit consent 

from the customer. The Commission explained as follows: 

This approach recognizes that the customer may fairly be 
considered to have given implied consent to the carrier’s use of 
CPNI within the total service package to which the customer 
subscribes. 

Such sharing was intended to allow carriers with a pre-existing 
relationship with the customer to develop “packages” of services 
best tailored to their customers’ needs. The Commission noted 
that customers would reasonably expect carriers with whom they 



dealt to review their CPNI to fashion service packages tailored to 
their needs. . . 31 

Given that the policy considerations behind the CPNI rules and the TCPA are similar, the 

Commission should use its court-tested CPNI rules to inform its definitions under the TCPA. 

Using the CPNI consent framework to implement the TCPA established business 

relationship exception also would avoid confusion for both telecommunications carriers and their 

customers. Furthermore, it would avoid the imposition of unnecessary costs and potentially 

conflicting obligations for telecommunications carriers, which must comply with both CPNI and 

TCPA restrictions on their marketing activities. Consequently, the Commission should hold that 

carrier marketing activities that satisfy the CPNI standard for consent from their existing 

customers also would satisfy the TCPA established business relationship rule, notwithstanding 

any changes the Commission might othenvise adopt that narrow the scope of the rule. 

111. The Commission Should Prohibit Deliberate Falsification or Blocking of 
Caller ID Information, but Should Not Require Telemarketers to Use 
Telecommunications Equipment that Supports Caller ID. 

The Commission asks whether it should “require telemarketers to transmit the name and 

telephone number of the calling party, when possible, or prohibit them from blocking or altering 

the transmission of such inf~rmation.”’~ Nextel supports the addition of TCPA rules prohibiting 

the deliberate falsification or blocking of caller ID information by a telemarketer using 

3 ’  In the Matter of Implementation of the Telecommunications Act of 1996: 
Telecommunications Carriers’ Use of Customer Proprietary Network Information and Other 
Customer Information; Implementation of the Non-Accounting Safeguards of Section 271 and 
272 orthe Communications Act of 1934, As Amended; 2000 Biennial Regulatory Review - 
Review of Policies and Rules Concerning Unauthorized Changes of Consumers’ Long Distance 
Carriers, Third Report and Order and Third Further Notice of Proposed Rulemaking, FCC 02- 
214. CC Dkt. Nos. 96-115, 96-149, 00-257, at 77 12-13 (rel. Jul. 25,2002). 

” NPRMatT 12 



equipment capable of transmitting such information. The Commission should refrain, however, 

from affirmatively requiring the transmission of caller ID information, because it is technically 

impossible for some telemarketers to transmit such information due to the type of telephone 

system or equipment that they use. Several of Nextel’s telemarketing contractors, for example, 

use proprietary dialers that do not support the ability to transmit such information. Nextel’s 

contractors also use large “trunk side” connections (also known as trunk or T-l lines), which are 

cost-effective for making calls, but often cannot transmit caller ID information, or can transmit 

only a non-callable trunk exchange number that is useless to consumers and has the potential to 

cause confusion. 

In light of these technological limitations, the Commission should refrain from imposing 

an affnnative obligation on telemarketers to transmit caller ID information. While there may be 

no reason that a legitimate seller or telemarketer would choose to subvert the transmission of 

caller ID information, there certainly are reasons why a legitimate seller or telemarketer would 

be unable to transmit that information. A n  affirmative obligation to transmit caller ID 

information would require many legitimate telemarketers to change their network and 

operational infrastructure, raising costs to prohibitive levels in today’s precarious economy. 

Accordingly, the Commission should acknowledge as lawful the practices of using 

telecommunications systems and equipment that lack caller ID capabilities, and of contracting 

for telemarketing services from contractors that use such technologies. In this way, the 

Commission can prohibit the deliberate falsification or blocking of caller ID by unscrupulous 

actors, while avoiding the imposition of economically prohibitive requirements on legitimate 

telemarketers. 
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IV. The Commission Should Consider The Unique Characteristics of Mobile Telephone 
Service In Its Reevaluation of The TCPA Rules. 

Marketing to mobile telephone numbers raises unique TCPA issues on which the 

Commission also sceks comment in the Notice. As a preliminary matter, the Commission should 

hold that wireless telephone numbers are not “residential telephone numbers” for purposes of 

implementing the TCPA, because they are not used primarily for communications to subscribers’ 

residences. In addition, the Commission should adopt a program that would enable 

telemarketers to access the information necessary to purge mobile telephone numbers from their 

calling databases in a number portability regime, in order to ensure that wireless customers are 

not subject to autodialed and prerecorded calls. 

A. The Commission Should Not Treat Wireless Telephone Numbers as 
Residential Numbers for Purposes of Administering the TCPA. 

Wireless telephone numbers cannot qualify as “residential telephone numbers” for 

purposes of enforcing restrictions on live telephone solicitations under 47 C.F.R. 4 64. 1200(e).33 

The TCPA only authorizes the Commission to regulate solicitations to “residential telephone 

s~bscribers.”’~ While the statute does not define this term, its plain and ordinary meaning is 

telephone service used primarily for communications in the subscriber’s residence. This plain 

and ordinary meaning of “residential telephone subscriber” also is consistent with the TCPA’s 

goal of protecting residential privacy, as opposed to the privacy of customers communicating 

outside of their homes. Congress’ principal concern with residential privacy is manifest in its 

statutory findings, which made plain that the TCPA was intended to curb the “pervasive” use of 

” NPRMat 7 34. 

47 U.S.C. $ 227 i 4  

- 1 9 -  



telemarketing “to market goods and services to fhe 

“consumers [who] are outraged over the proliferation of intrusive, nuisance calls to iheir homes 

from telemarketer~.”~” 

and to address the concerns of 

Congress’ particular concern for residential privacy also is evidenced by the legislative 

history. The Senate Report accompanying the TCPA justified the need to regulate telemarketing 

as follows: 

The evidence gathered by the Committee indicates that a 
substantial proportion of the public believes that these calls are a 
nuisance and an invasion ofone’s privacy rights in the home. The 
Supreme Court has recognized explicitly that the right to privacy is 
founded in the Constitution, and telemarketers who place 
telephone calls to  he home can be considered “intruders” upon that 
privacy. 37 

In contrast to Congress’ plain intent to protect residential privacy interests by restricting 

telephone solicitations “to thc home,” nothing in the text or legislative history of the TCPA 

suggests that Congress considered telemarketing restrictions necessary to protect the privacy of 

wireless subscribers communicating in a inobile setting outside of their homes. Indeed, the only 

provision of the TCPA expressly applicable to wireless telephone service was designed to protect 

wirclcss subscribers from cost-shifting (as they are forced to pay for the telemarketing calls), as 

opposed to intrusions on their privacy.3X 

The TCPA’s focus on residential privacy also is consistent with the Supreme Court’s 

recognition that the state interest in protecting privacy in the home can support restrictions on the 

PUB. L. 102-243, ff 2(1) (emphasis added). 

16 Id. at 4 2(6) (emphasis added). 

3 8  47 U.S.C. 4 227(b)(l)(A)(iii). 

S. REP. NO. 102-178, at 9 (1991) (emphasis added). 37 
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time, place and manner of protected speech that would be unconstitutional outside of a 

residential setting. As the Supreme Court explained inFrisby v. Schultz: 

One important aspect of residential privacy is the protection of the 
unwilling listener. Although in many locations, we expect 
individuals simply to avoid speech they do not want to hear, the 
home is different. “That we are ‘captives’ outside the sanctuary of 
the home and subject to objectionable speech. . . does not mean 
we must be captives everywhere.” Instead, a special benefit of the 
privacy all citizens enjoy within their own walls, which the State 
may legislate to protect, is an ability to avoid intrusions. Thus, we 
have repeatedly held that individuals are not required to welcome 
unwanted speech into their own homes and that the government 
may protect this freedom.” 

Accordingly, it is doubtful whether the Commission possesses either the statutory or 

constitutional power to categorically extend its authority to regulate telephone solicitations to 

“residential telephone subscribers” to cover calls to wireless subscribers. At most, the 

Commission might have authority to regulate solicitations to wireless subscribers in those 

circumstances where wireless service actually has displaced a residential land line, and functions 

as a consumer’s primary residential telephone service. The available data suggests, however, 

that such instances still are quite rare. For example, although the Commission notes the dramatic 

growth of the wireless phone industry in the last decade,40 this growth does not suggest that 

mobile telephones have widely displaced traditional residential landline service. To the contrary, 

the Yankec Group’s “2002 U.S. Mobile User Survey” (which was repeatedly cited in the 

Commission’s ZOO2 CMRS Compelition Reporl) indicates that only three percent (3%) of 

wireless service subscribers have used their mobile phones to displace traditional residential 

Fri3h.v v. Schullz, 487 US.  474,484-85 (1 988) (citations omitted). 

NPRMat 7 27 11.160 (citing Implementation of Section 6002(b) of the Omnibus Budget 

39 

40 

Reconciliation Act of 1993, Seventh Report, FCC 02-179, rel. July 3, 2002, at C-2, C-12 (“2002 
CMRS Conipetiiion Reporl”). 
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landline service. This survey data suggests that the overwhelming majority of all mobile 

telephone customers continue to subscribe to residential landlines.4’ 

The Commission notes that a USA TodayiCNNiGallup poll suggested that approximately 

20% of wireless subscribers use mobile handsets as their “primary phones.”42 This statistic does 

not, however, address the extent to which mobile telephones are used within the home or have 

displaced residential landlines. Although the survey data might suggest that a substantial 

percentage o f  the population uses their mobile phones for residential calling, an equally plausible 

interpretation is that many consumers ~ presumably younger, active adults - make and receive 

most of their phone calls outside of the home. Moreover, the polling data show that 80% of 

mobile telephone users still consider their “primary phones’’ to be traditional wire line 

telephones. If anything, this statistic weighs decidedly against a categorical presumption that 

wireless telephone numbers generally function in the same way as “residential” numbers. 

Indeed. Ncxtel’s own customer base, which is composed predominantly of commercial and 

government users, shows that any such presumption would be misplaced. 

Unless and until the Commission receives evidence that wireless service has widely 

displaced residcntial land line service, it should refrain from regulating telephone solicitations to 

wireless numbers, or at least limit its regulation of calls to wireless customers to those narrow 

circumstances in which a wireless number clearly is being used primarily for calling within a 

4 ‘  The Yankee Group, Landline Displacemen/ Fuels Mobile Growth Bui Markel Still Cries Out 
For Wireless Currier Consoliddon, p. 9 (Oct. 30,2002) (citing the Yankee Group 2002 U.S. 
Mobile User Survey) (“Mobile User Survey”). 

NPRM at 7 27 n.161 (citing, 2002 CMRS Compeiiiion Repori, Section 1I.A. 1 .e.) (citation 42 

omitted). 
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residence. Otherwise, however, wireless numbers should remain outside the scope of the 

Commission’s rules governing live solicitations to residential telephone subscribers, 

B. Wireless Customers Should Not be Subjected to Autodialed and Prerecorded 
Calls in a Number Portability Regime. 

The Commission seeks comment on various issues related to the statutory prohibition on 

autodialed and prerecorded calls to customers who are charged for receiving calls.43 These 

concerns are particularly salient as the wireless industry moves to number pooling and, 

eventually, number portability. I t  is important that the Commission act promptly i n  this 

proceeding to adopt safeguards that will ensure that the limits on autodialed and prerecorded 

calls are honored in a number portability regime and, equally important, that the costs of those 

safeguards are borne by the cost-causing entities. 

First, the Commission must maintain its commitment to enforcing the statutory 

prohibition against autodialed and prerecorded calls to customers who must pay for the calls they 

re~eive . ’~  Indeed, the TCPA does not pennit any exemptions from or waivers of this provision.45 

In that context, the Commission must adopt a program to give telemarketers access to the 

information necessary to purge numbers used by wireless customers from call databases, 

regardless of whether those numbers are in NXX codes assigned to wireless providers. This 

program must be in place before number portability is implemented. While the measures to 

prevent unlawful calls to wireless customers could take a variety of forms, they should, at a 

minimum, allow any number assigned to a wireless customer to be purged from telemarketers’ 

4’/ci at 735.  

“ 4 7  U.S.C. 9 227(b)(l)(A)(iIi) 

45 The TCPA does permit the Commission to exempt calls to wireless customers who are not 
charged for receiving calls, but that provision is drawn narrowly to cover only services in which 
the receiving customer does not pay. 47 [J.S.C. 9: 227(b)(3)(C). 
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databases and require frequent updates of a n y  list of wireless numbers, so as to capture all 

customers who port to wireless service numbers previously assigned to landline carriers. 

Second, whatever program the Commission adopts, the costs of implementing that 

program should fall on telemarketers, not on wireless providers or their customers 

Telemarketers not only are the cost-causers for any measures necessary to prevent violations of 

the prohibition on calls to wireless numbers, but also are the principal beneficiaries ofthe calls 

they make and of any program to prevent unlawful calls. In the absence of such a program, 

telemarketers would be at risk of liability for violation of the law and, thus, it is to their benefit to 

have a program in place. 

By contrast, i t  would be utterly inappropriate to place the costs associated with this 

statutory requirement on wireless providers or their customers. The TCPA's prohibition i s  not 

ainied at either carriers or customers, and neither wireless providers nor wireless subscribers are 

responsible for compliance. Consequently, all compliance costs should be placed on 

telemarketers that use autodialers and prerecorded messages. 

V. The Commission Must Clarify The TCPA Rules To Address 
Developments Io Facsimile Advertising. 

Perhaps nowhere is affirmative Commission action more needed under the TCPA than in 

clarifying the rules to address changes that have occurred since 1991 in the technology and 

business arrangements used for facsimile advertisements. Clarification by the Commission is 

necessary and appropriate to address the unintended consequences of its rules for companies that 

do not engage in fax advertising but nonetheless find themselves targeted as defendants in the 

class aclion industry's efforts to extend the TCPA to reach perceived "deep pockets." 46 This 

See Coontz v. Nexrel, District Court of Johnson County, Texas, 2491h Judicial District (Cause 46 

No. C200l00349). 
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